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Abstract

Management contracts are a kind of business statute that delegate
specific rights, obligations and responsibilities to the managers. In their
essence, they are synthesis of management and governing power. The
success and realization of the corporative goals as a motivational part
correlate with the both types of power greatly. At the same time, they
encourage the negotiation process and the conclusion of the management
contract. The key role of the managers as carriers of occupational risk is
to create professionally based coalition of interests among those who are
involved in the realization of corporative goals and the business policy of
the company, thus providing growth and development.

One of the main aims of this paper is to determine the legal nature
and essence of the management contract, as a crucial step in establishing
managers’ status and position. Special attention will be paid to the
characteristics of these contracts, having in mind certain comparative
observations in this sense. It is very important to emphasize that
management contracts are not substitution of employment contracts. The
form and legal frame of manager’s individual engagement may differ, but
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a well-defined contract must provide several basic preferences, which
will be analyzed in this paper.

However, the main emphasis will be given to the actual normative
(as well as practical) structure of the subject matter in Republic of
Macedonia, where we will express our hope that through this paper we
will be able to clarify certain dilemmas within the scientific and
professional circles regarding this issue.

Keywords: company, managers, management contract

JEL classification number: K20

Introduction

The essence of the contract that regulates the relations between
the managers and the company contains certain specifics. This contract
must meet certain standards regarding form and include specific answers
to all questions pertaining to the status, business and legal powers,
compensation and evaluation of the operation results, solving disputes
and determining the responsibility of managers in the company.
Therefore, this contract should be looked at as a kind of a business statute
which delegates specific rights, obligations and responsibilities to
managers, so that they are mutually connected with the determined
business venture or running of the company. These contracts represent
the mutual relation between the holders of the entrepreneurial risk
(investors, owners) and the managers as carriers of the occupational risk.
In their essence, the management contracts represent a synthesis of the
power of management and power of leadership. The contract is a type of
a document that is based on partnership between those who have a
business vision and willingness to invest funds, and managers who accept
the professional challenge, to implement the business vision in life.

1. Regulation of relations between the company and the
managers

As a rule, the relations between the company and the members of
the management body are settled on status base and contractual base.
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1.1. Regulation of relations on status base

The position of a member of the managing body is acquired
pursuant to a law, and the authorized body issues an act on behalf of the
company for the acquired position. The act which confers the status of a
member of the managing body is a corporate act by its nature. The
members of the board of directors or the members of the supervisory
board acquire the position on the base of the decision of the assembly,
whereas the members of the managing board acquire their position on the
base of the decision of company’s supervisory board. All these decisions
are simple, and the reason for this is that they are made on the base of the
powers outlined in the law. At the time of election, i.e. appointment for
the managing body, and, thus, acquisition of the position of a member of
the body, the set of rights and obligations provided for by law arises out.
The rights and obligations acquired by a member of the board of
directors or members of the supervisory or management board, as well as
by an executive member of the board of directors, have been identified
and defined by law.

The decision for election of the board of directors or supervisory
board, i.e. their member, shall enter into force from the date of adoption1.
However, as an exception, some of the rights and obligations provided
for by law can be arranged differently, if this is foreseen by law. Such is
the case when individual members of the managing board of the
company are deprived from the right to represent the company: a right
that belongs to a member according to law, but, by a decision of the
managing board and in accordance with the supervisory board, the
advocacy right may be granted only to some members of the board. Also,
the board of directors appoints the executive members - managers of the
board of directors with an act which is a corporate act by nature.

1.2. Settlement of relations on contractual base

The settlement of relations between the company and business
entities can be established on a contractual base. Despite the fact that
they are established on a status base, the Macedonian Company Law
does not exclude the possibility to establish these relations on a

1 Company Law, article 344 paragraph 1. (Official Gazette of the Republic of
Macedonia, no. 28/2004, 84/2005, 25/2007, 87/2008, 42/2010, 48/2010, 24/2011,
166/2012, 70/2013, 119/2013, 120/2013, 187/2013, 38/2014, 41/2014)
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contractual base. The relations on a contractual base are not established
with all members of the company’s managing body; only some of the
members of these bodies have the privilege to establish contractual
relations in order to regulate the issues related to the position of a
member in the company’s body2. Upon regulating the rights and
obligations of the members of the company’s bodies, the Macedonian
Company Law stipulates that the agreement on the regulation of relations
between the company and a member of the company’s body may be
concluded only by the executive members of the board of directors and
the members of the managing board of the company3. The possibility for
the company to conclude such a contract with a non-executive member of
the board of directors and members of the supervisory board of the
company is excluded.

2. The legal nature of the management contract

The character of the position of the executive member of the
board of directors, i.e. a member of the managing board, may be obtained
only on status base, with a corporate act adopted by the competent body
of the company. The financial and material position of the executive
member of the board of directors, i.e. the member of the managing board
is of significant importance in establishing relations on a contractual
base.

2.1. The management contract as a legal instrument

Albeit, management contracts are not only legal instruments or a
formality for settlement of salaries, benefits, rights and obligations in
relation to the operations of the company and other details of the bilateral
relations among contracting parties; the management contract is a key
document which depends essentially on the success of a concrete work.
For this reason, the Macedonian Company Law includes an express
prohibition for an executive member of the board of directors or member

2 Nedkov, D-r. Milan. (2005), “Managing with a shareholding company, An advise for
corporative management, Skopje.
3 Company Law, article 350 (Official Gazette of the Republic of Macedonia, no.
28/2004, 84/2005, 25/2007, 87/2008, 42/2010, 48/2010, 24/2011, 166/2012, 70/2013,
119/2013, 120/2013, 187/2013, 38/2014, 41/2014)
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of the managing board to sign an employment contract. The contract that
regulates the relations between the company and an executive member of
the board of directors, member of the managing board or manager, can
also regulate and determine the salary or monthly fee, the right to life
insurance and other types of insurance, the entitlement for reimbursement
for travel and other expenses, the right to participate in the annual profit
and other rights. The signing of the management contract imposes certain
obligations that are established by law and refer to exercising of powers
by the executive member of the board of directors, a member of the
managing board, or the manager in favor of the company (managerial
responsibilities), attention to the orderly and conscientious merchant,
business confidentiality during the mandate and after the termination of
the mandate, prohibition of competition and liability for disclosure of
conflict of interests and dealings with stakeholders.

2.2. Management contract as contract of autonomous right

By their legal nature, the management contracts are contracts of
autonomous right. It is a special sui generis legal institute provided for in
the Macedonian Company Law. By their form and content, management
contracts reflect the imperative mandate, i.e. the business and legal
relations of the company and management, rather than clearly qualified
and measurable propositions of cooperation on the basis of which the
established corporate goals, mutual rights, powers and responsibilities,
including remuneration of managers, are founded. The executive member
of the board of directors, managing board member or manager elected for
a determined period of time, may perform its function by establishing
employment relations and without establishing employment relations. In
cases when the function is performed by establishing employment
relations, the labor rights are exercised under the conditions laid down in
the contract for arranging the relations between the executive member of
the board of directors, the managing board member or manager of the
company, in accordance with the Macedonian Company Law. The
provisions of the Law that are related to an executive member of the
board of directors and member of the managing board, shall also apply to
the manager of all other forms of trade companies. The contract
determines the manner and conditions under which the provisions are
implemented in the company, unless the function is performed without
establishing employment relations. On the other hand, according to the
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Macedonian Company Law, the provisions of the labor agreements, as
well as the provisions of the law on employment relations in regard with
establishing and termination of employment relations, disciplinary
responsibility, salary, benefits and protection of worker’s rights, do not
apply to the executive member of the board of directors, member of the
managing board, i.e. manager of managing persons. These persons can
exercise their rights in the manner and under the conditions laid down in
the contract.

3. Characteristics of a management contract

The main characteristic of a management contract is its
autonomy, expressed by particular specifics that give the sui generis
nature to the agreement. These contracts are not substitutes to the
employment contract by which employment relations are established.
Management contract shall specify the role of the manager and the
mutual rights, powers, duties and responsibilities on a contractual basis.
At first glance, although it seems that it is less important question in
regard with the form of the entrusted mandate, the managers contract
represents a binding legal framework of the will of the company and the
manager. As set in that manner, and even in the negotiation phase, the
management contract requires the necessity to harmonize the views on
the labor-legal and material conditions upon taking the office.

3.1. Legal framework of a management contract

The form and the legal framework of individual hiring of
managers varies from case to case, but any well-defined management
contract must provide some basic parameters in its content, such as:
responsibilities, powers and responsibilities of the manager, labor-legal
status of the manager, manner of communication and monitoring of the
performance of business policy objectives, motivation and remuneration
for the results achieved, business - ethical rules, insurance against
business risks and the issue on compensation for damages, compensation
for the manager and the method of interpretation of changes and
termination of the management contract .

Due to the fact that most of the answers to these questions are
addressed and defined by legislation, the experience shows that it is
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much better, and, in any case, it is more proper to incorporate the
specifics and agreed positions for cooperation in the content of each
particular management contract. The individual character of the
management contract requires that the presented recommendation should
find their place, because, unlike the experiences of the countries of the
European Union, as a rule, there are no developed standards of corporate
governance or ethical codes, so room is left for arbitrary interpretation of
external regulations and the content of the internal agreements.

3.2. Form of management contracts

The Macedonian Company Law does not provide a solution on
the form in which the contract will be concluded; however, starting from
the essence and characteristics of this contract, it is necessary to be
concluded in a written form. It could primarily have a particular benefit
from the experiences arising out of the Anglo-Saxon practice in regard
with the methodology that is going to be used in development of
management contracts. In terms of their form, the management contracts
in the Anglo-Saxon law are identical with the letters of intent, i.e. they
are quite specific as a result of the substantial terms of office of the
manager4. In their content, there is just a little bit of an unnecessary text
in terms of professional duties and powers, as this is basically
presupposed, because they are covered by the legislation, or worked out
in details with the corporate laws of the company. However, the contracts
precisely define the issues in terms of corporate objectives, powers,
obligations, deadlines, basic salary, the conditions for exercising awards,
various fees associated with the work, anti-competitive clauses and so on.
By contrast, the structure of the content of most of the management
contracts in the Republic of Macedonia is predominantly made of
paraphrasing quotes of the legal provisions or styling of general rights,
powers and responsibilities of the parties to the contract.

4 Public discussion was held among the business community of the Republic of Croatia
during 2002, in regard with the model of a management contract proposed by “HUM-
CROMA” – Croatian association of managers and entrepreneurs – with the aim to find a
national standard of a management contract, led by their intention and as associate
member of the European Conference of Managers (SES), within the process of
harmonization of professional standards of the managing structure with the standards
used in the area of the European Union.
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4. Contracting parties in the management contract

Upon determining of the status of the managers in the company,
the introduction in the management contract should clearly state the act
on the basis of which decisions are based on selection and appointment
of managers or members of the managing body, details and authorization
of the person that represents the company, determining the status position
of the manager in the company, the contracting authorities and
limitations in the legal representation of the company, as well as the
general and special acts that determine the rights, obligations and
responsibilities of managers who are not covered by the management
contract.

The rights and obligations of the executive members of the board
of directors, managing board members, or the manager, in addition to the
rights and obligations stipulated by law, can be determined by a contract
on regulation of the relations between the company and an executive
member of the board of directors, managing board member or manager5.
Macedonian Company Law determines the parties entered into the
management contract. The contract with an executive member of the
board of directors may be concluded by the non-executive members of
the board of directors, and it shall be signed by the president of the board
of directors on behalf of the company6. In a company with a two-level
management system, the contract shall be concluded between the
members of the managing board or managers and the members of the
managing board on behalf of the company and it should be signed by the
president of the supervisory board. The board of directors, in accordance
with its powers, shall submit an application for registration of executive
members that are authorized to represent the company, in the commercial
register of the executive members authorized to represent the company.
The representative of the company is a natural person that, by law, is
determined to represent the company.

The regulations for settlement of relations between companies
and business people is highly harmonized with the EU regulations for

5 Company Law, article 350 (Official Gazette of the Republic of Macedonia, no.
28/2004, 84/2005, 25/2007, 87/2008, 42/2010, 48/2010, 24/2011, 166/2012, 70/2013,
119/2013, 120/2013, 187/2013, 38/2014, 41/2014)
6 Company Law, article 350 (Official Gazette of the Republic of Macedonia, no.
28/2004, 84/2005, 25/2007, 87/2008, 42/2010, 48/2010, 24/2011, 166/2012, 70/2013,
119/2013, 120/2013, 187/2013, 38/2014, 41/2014)
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this area, and the principles of corporate governance adopted in the wider
international arena are incorporated in them.

In various legislations, the issues related to the legal framework
for regulating the relations between the management and the company is
mainly regulated by the laws that govern the rights of companies. For
example, in the Serbian legislation, managerial contracts are covered by
The law on trade companies, The labor law, The law on mandatory social
insurance contributions and The law on pension and disability insurance
fund and other laws.

Similarly to the Serbian legislation, the Croatian legislation
regulates this issue in the Law on trade companies and other regulations
governing the framework of the powers and responsibilities of managers
in legal action.

The Polish legislation, however, governs the relations of the
company management in a very detailed manner, by two main
regulations: Code of trade companies and the Labour Code. Also, in part
of this matter, and the remuneration of managers in particular, significant
place is taken by the Polish Civil Code.

It should be taken into consideration that other European
countries regulate these relations in a similar manner, by using relevant
European directives as their basis; this particular topic will also be
discussed in this paper.

In the United States, the judicial thinking regarding management
contracts is concentrated on the question of the autonomy of deciding of
companies on their own. Whether their management contract is
considered valid, depends on the extent of the delegation of managerial
functions. The Board may give authority to act, but it can not delegate its
managing function7. Thus, the management does not have a legal
authority to take the place of the managing board of the company. In this
context, the courts consider the criteria such as: the duration of the
contract and who has the authority to decide in a final degree, in relation
to the business policy of the company8. The principle of non-delegation9

7 Kennerson v. Burbank Amusement Co, 120 Cal.App.2d 157, 260 P.2d. 823, 832-833
(1953); Manson v. Curtis 171 A.D. 954 (1915), aff. 223 N.Y. 313 (1918); McQuade v.
Stoneham 263 N.Y. 323, 189 N.E. 234 (1934); Clark v. Dodge 269 N.Y. 410, 199 N.E.
641 (1936); Long Park Inc. v. Trenton-New Brunswick Theatres Co et al 297 N.Y. 174
77 N.E 2d 633 (1948);see also infra p. 28.
8 Sherman & Ellis Inc. v. Indiana Mutual Casualty Co 41 F 2d 588 (7 Cir. 1930).
9 Hansmann, H. (2004), “Corporation and Contract”, Center for Law, Economics and
Public Policy, Research Paper, No. 300
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is applied even if the shareholders of the company have already approved
the management contract10.

In France and UK, the management contracts are also eligible but
only to a limited extent11. Because of the fact that they are rarely
mentioned in the relevant literature, such agreements seem to have no
practical significance. Also, it should be add that the Macedonian
experience moves in these framework, when discussing about the
establishment of the legal framework for governing of management
contracts; mainly, more or less, it regulates this issue in a similar manner.

5. Employment-legal status of managers

An executive member of the board of directors, managing board
member or manager elected for a specific period of time, may perform its
function by establishing an employment relation or without it12. When
the function is performed by established employment relation, the labor
rights are exercised under the conditions laid down in the contract for
arranging the relations between the executive member of the board of
directors, managing board member or manager of the company, in
accordance with the Macedonian Company Law.

5.1. Rights and responsibilities of managers arising
out of the employment relations

The rights and obligations of the employment relations that are
established by a contract and are obtained by an executive member of the
board of directors, managing board member or manager, who, before the
election, was employed in the company, will now be put at rest
(standstill). The standstill starts from the date of election of that person13.
A person may be an executive member of the board of directors or a
managing board member only in one shareholding company.

10 Hansmann, H. (2004)
11Pagano Marco and Paul Volpin, (2004) “Managers, Workers and Corporate
Governance Control” ECGI (European Corporate Governance Institute), Law Working
Paper No. 01/2004
12Company Law, article 366 paragraph 2 (Official Gazette of the Republic of
Macedonia, no. 28/2004, 84/2005, 25/2007, 87/2008, 42/2010, 48/2010, 24/2011,
166/2012, 70/2013, 119/2013, 120/2013, 187/2013, 38/2014, 41/2014)
13 Company Law, article 366 paragraph 1.
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According to the Macedonian Company Law, the executive
members – in order to carry out its powers stipulated by law - may
appoint managers who perform day-to-day running of the company in
accordance with the decisions, directions and orders of the executive
members of the board of directors14. In order to execute the powers
established by law, the managing board may also appoint managers who
perform day-to-day running of the company in accordance with the
decisions, directions and orders of the managing board15. These persons
shall exercise the rights and obligations arising out of the employment
relation, under the terms stipulated in the contract for settlement of the
relations between the managing body and the managing officer - contract
for settlement of relations with the managing officer. This contract
regulates the salary, compensations (benefits), the participation in the
profit, compensation costs, compensation for life insurance and other
kinds of insurance and other employment rights. The manner of
determining of the type and scope of total income and other rights and
obligations that arise out of the employment relation of the managing
officer is appropriate to the type and scope of assigned duties and
responsibilities to the managing officer, as well as to his personal
contribution to the success of the company. The contract with the
managing officer is signed by the president of the managing body, on
behalf of the managing body.16

According to Article 366, paragraph 4 of the Macedonian
Company Law, the provisions of collective agreements, and the
provisions of the Labour Law related to the process of establishing and
termination of employment, disciplinary esponsibility, salary, fees and
safety at work are not applied for managers. These persons realize the
rights that arise out of these provisions of the Labour Law in a manner
and under the conditions laid down in the contract for arranging the
relations with the managing officer.

The rights and obligations of the nominated persons that were
acquired before the election, especially those who were employed in the
company and were determined by a contract, will be put on standstill
upon their nomination to be persons with special responsibilities

14 Company Law, article 371 paragraph 5.
15 Company Law, article 375 paragraph 3.
16 Company Law, article 366 paragraph 4 (Official Gazette of the Republic of
Macedonia, no. 28/2004, 84/2005, 25/2007, 87/2008, 42/2010, 48/2010, 24/2011,
166/2012, 70/2013, 119/2013, 120/2013, 187/2013, 38/2014, 41/2014)
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(managers) by a decision of the managing body. The standstill starts from
the date of election of that person.

5.2. Aspects of judicial practice

In our practice, following the period of transition of the society
and development of the economy based on the principles of the market
economy, the most widespread model of management contract concluded
between the contracting parties is the contract on employment relations
(employment contract), with full-time working hours and for a
determined period. This model and manner of organizing the
employment and legal relations of managers in companies is resulting of
a kind of inertia, due to the fact that during the process of privatization of
state owned enterprises, the most number of members in the managing
bodies and those who were running the business in the companies, were
recruited from the prevailing economy leaders. This circumstance gives
the managers managers a relatively greater security for employment,
because in the sense of employment-legal matters, they conclude an
employment relation for a period that is stipulated in the contract. The
fact that certain professional risks have previously been compensated by
a higher level of job security can be taken as an advantage, because it is
assumed that managers, after the expiration of the term or upon
termination of the contract, will be offered a job within the company, a
post that matches with their qualifications. This benefit encourages the
professionals inside the companies to accept the challenge that is offered
with the managerial post and to get out of its main occupation for a
determined period of time. Also, in this manner, the owners of companies
are enabled to more easily make combinations with the available human
resources and potentials within the company.

The management contract is a separate legal instrument, i.e. a
corporate act which legally shapes the will between the company and the
manager. The statement defined by the Macedonian Company Law:
"unless the function is performed without concluding employment
relations" could refer only to an exception when it is determined that the
executive member of the board of directors and member of the managing
board  may not be elected executive member of the board of directors,
i.e. member of the managing board in other shareholding companies in
the Republic of Macedonia, except in banks, insurance companies and
other companies if it is so stipulated by law. This exception is also
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applied in regard of the manager of a company. From the above, it
follows that only in exceptional cases, a member of the board of directors
and executive board member may hold office without employment, when
the rights and duties are performed in more than one company. This
exception is applied in relation to the manager of the company.

In corporate and legal sense, the exercising of the post of an
office manager in the company with an employment-based legal relation
is treated as performing job on a working post with special powers and
responsibilities, and the management contract determines and defines the
given powers to conduct the work of the company in accordance with the
principles set in the corporate objectives.

Conclusion

The managers are the most important capital and resource
investment of each company, but at the same time it has to be kept in
mind that to create a good management structure major investments are
required, a lot of time and synchronized mutual relations. Upon
discovering the management potential and upon its development, the
professional and business characteristics should be recognized, such as:
initiative, communicability, creativity, knowledge in methods of
management, etc.

The creation and termination of contracts that regulate the
relations of an executive member of the board of directors or managing
board member are connected with the moment of acquisition of the
position of a member of the board of directors or managing board
member. This contract is not a contract based on who receives the
capacity as an executive member of the board of directors or managing
board member – it governs those rights and obligations which are not
regulated by law. At the end, it can be concluded that this paper
highlighted the key aspects related to the legal nature of managerial
contracts, placing special emphasis on legislation and practices in the
Republic Macedonia.
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