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Abstract

The Administrative contracts as a separate legal institute
subordinate to administrative law and jurisdiction and with some minor
or major variations and modifications of the "classic" French model has
also been accepted in some other European-continental countries.
Countries of the Anglo-Saxon law de jure don’t know the Administrative
contracts, there he is formally hunched under the patronage(protection)
of the private law, but de facto, because of the existence and application
of specific standardized clauses or direct legislative and administrative
solutions, is has been treated as an act different from the usual public
legal agreements. On one hand, the use of prerogatives allowed by the
public administration indicates the nature of their public law, but on the
other hand, the right to compensation on various grounds and other
contractor’s rights suggest to the contracting nature of these acts. It is the
coordination of public and private interests which are complementary
embedded in the legal regime governing the execution of contracts.
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Introduction

The Administrative contracts is a complex legal practice - deal
with a public legal character. The title alone points to the fact that on one
hand, it is a legal act that exists alongside other administration acts within
the sphere of public law, but on the other hand it represents an
agreement, which otherwise is a basic mechanism in the private law’s
legal operations. Its occurrence is due to certain historical and political
circumstances in France, where first it gets introduced to the
jurisprudence (legal practice) of the French Conseild'Etat, and later in the
French legislation. The French legal doctrine has also had a central role
in its creation, and especially for its further development. The
Administrative contracts as a separate legal institute subordinate to
administrative law and jurisdiction and with some minor or major
variations and modifications of the "classic" French model has also been
accepted in some other European-continental countries. Countries of the
Anglo-Saxon law de jure don’t know the Administrative contracts, there
he is formally hunched under the patronage(protection) of the private
law, but de facto, because of the existence and application of specific
standardized clauses or direct legislative and administrative solutions, is
has been treated as an act different from the usual public legal
agreements.

The French model of an administrative contract (contrat
administratif) has the following features:

1. Mandatory participation of the public administration as a party.
Under the notion of public administration it implies a body of state
or local government, as well as public institution or other
organization that performs public jurisdictions.. On this list public
institutions as well as institutions with industrial and commercial
nature are excluded;

2. The presence of elements in the agreement that cross the
boundaries of common law (les clauses exorbitantes du
droitcommun).They may arise from the content of the contract, or
the legal regime under which the relationship between the parties
is placed;

3. The subject of the contract is performing a public service. With the
agreement the performance of a public service can be entrusted to
a private person, or the agreement itself presents a way of doing a
public service, or under the agreement you hire a officer for direct
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participation in performing the public service; Therefore, the
specific aim of the management agreement is: despite the
achievement of economic impact, meeting the wider public’s
interest;

4. The administrative judiciary has the responsibility for resolving
disputes from the administrative agreements. The general rule is
that the cases of the administrative arrangements are managed in
the form of full jurisdiction cases. According to the doctrine of so-
called "separate acts" (e.g., the decision of the administration for
signing the agreement)in which the rights of the third parties are
infringed, allowing such acts to be challenged in the proceedings
for misconduct, which differs from the issue of full jurisdiction.

Public administration jurisdictions as a party in an
administrative agreement

Considering the purpose of each administrative contract, which is
the realization of public interest, the public administration as a party is in
a prerogative position, e.g. has special jurisdiction. In fact, the mutual
relation of the parties in the governing agreement is characterized by the
public legal person which enters into contractual relationship with
prerogatives that are unknown to the general regime of the private legal
agreements and at the same time the private entity as counterparty
receives financial guarantees that it won’t be damaged by the public
administration exercising its special jurisdictions which consist of the
following:

• authority for controlling the execution of the agreement;
• authority to punish the other party for non-performance or

improper performance of the agreement;
• authority for unilateral modification of the contract terms and an

early termination of the agreement.
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Powers of the private contractor

In the administrative contracts, because of the existence of the
special prerogatives of public administration, primarily because of the
power of unilateral intervention of the management in the
implementation of the contract, the private entity as a contractor is
experiencing much more deterioration of their situation than in civil
contracts, without being guilty of that. Because of this element of
uncertainty, which could indirectly damage the interests of the public
service, the theory of the Administrative contracts awarded special place
to the concept of financial balance, also called for financial equilibriumof
the contract. It allows for the contractor to achieve the real right to
establish this balance when some clauses caused it’s termination. This
principle presents another feature of originality in the administrative
contracts, compared with the private, civil law contracts. The principle of
financial equilibrium is at first confirmed in the concessions for public
services. Thus, in its conclusions on the case Ciefrançaise des tramways
(French company trams) from 11th of March 1910., P. 218, L. Blum has
confirmed the principle of so-called honest equivalence, as an expression
of the right for the concessionaire to establish financial equality in the
concession contract: "The essence of every concession agreement is to
require and implement as much as possible equality between the profits
given to the concessionaire and costs which are imposed (...) the revenue
and expenditure should be balanced in a way that they create a dual
accounting records of possible gains and losses provided. Each
concession agreement contains as calculation, honest equivalence
between what is approved by the concessionaire and what is required.
(...) This is what is being called a financial and commercial equivalence,
financial equation of the Concession Agreement.1" Regarding the
question for the meaning and scope of the principle for financial
equilibrium in the administrative agreements, the authors Laubadere,
Moderne and Delvolve'd have devoted special attention to their work
Traitet heori queetpratique des contartsadministratifs (theoretical and
practical discussion of the administrative agreements). Part of their
presentation will be displayed in the following:

1 Conclusions d. L. Blum said the decision of the Conseild'Etat, according Laubadere A,
Moderne F. et Delvolve P., Traitetheorique et pratique des contratadministratifs, t.1,
item 717, Paris, LGDI, 1983
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"... First, to introduce that the financial balance of the contract is
not a synonym for balanced management of the company; the principle
of financial equilibrium doesn’t represent a kind of insurance for the
concessionaire or entrepreneur against potential operating deficits.

The financial balance is only an approximate term, "fair
equivalence" between costs and benefits which the concessionaire has
taken into consideration at the time of signing the contract and which
determined his treatment. Thus, according to Jeze "every concession of a
public service includes a financial equation. Rates are calculated in a way
that they should cover operating costs. The financial equation of the
concession is accepted by the concessionaire as insurance to cover his
expenses, reasonable compensation for the investment and normal profit.
Both notions of the equation is considered to be balanced in the moment
that is determined by the contracting parties.2" When this reasonable
balance is discontinued, it only seems fair to be re-established because it
represented a decisive element of the agreement. The balance in question
are often displayed in the form of strict mathematical equation. This
literal interpretation of the phrase "equation" is we think often being used
as already mentioned, together with those for balance or equivalence and
is actually overly generalized. Of course, in some hypotheses, the
establishment of the initial balance can match this strict calculation. But
it is not always so. Jurisprudence of the financial balance is actually
jurisprudence of fairness, one of the many areas in which
Conseild'Etatgoes forward, according to it’s own expression, towards the
"reasonable interpretation <of the agreement." That way, what happens in
order to restore balance of the contract the judge recognizes the
contractual rights by compensation, whose valuation is driven more by
the directive "honest equivalence" than the technique of mathematical
equation. The legal grounds under which the private legal party can
protect its interests in the event of intervention by the public authority are
contained in several theories about the change of circumstances on the
basis of which the administrative contracts is initially signed. The
principle of financial equilibrium of the contract has its practical
consequences partly in accordance with the norms of common law and
partly under public legal specific modifications which only refer to the
administrative agreements.

2 Jeze G.,, Les contratsadministratifs, Revue de Droit Public t.XLII, No2, 1925, p. 783
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In the basis of the principle for financial equilibrium of the
agreement lies in the fact that the contractor of the administration is at
risk of financial failure that can occur for two sets of reasons: The first is
the use of the public administration and it’s prerogatives for unilateral
modification of the contract terms in the public interest, and second,
made up from some unforeseeable circumstances, which regardless of the
will of the parties, may lead to changes in contractual terms. Therefore,
the practice of the French judiciary has built in two concepts which in the
doctrine are known as "theory of arbitrariness or fait du prince" and
"theory of unpredictability or imprevision". Both theories have a
common goal - ensuring the principle of financial equilibrium, but
exercise it under very different assumptions and different consequences,
therefore, they are not applied cumulatively, only alternative.

Fait du prince theory

In the case of so-called theory of arbitrariness or fait du prince, it
comes to removing harmful consequences for the private party from a
financial standpoint, that occurred as a result of the use of the
management and it’s prerogatives in direction of changing the agreement
terms. Of course, that in cases of unilateral expansion of the contractor’s
obligations to protect the public interest, he will be exposed to certain
financial burdens. In these cases, it is necessary to distinguish two
different situations:
• First, as to such adverse financial conditions occurred in a given

concrete situation because of measures taken by the
administration as a counterparty, and

• Second, their use is due to the altered general rules that apply to
all cases homogenous but independent of the administration’s will
as a counterparty in this case.
The distinction between these two situations is very important

because, if the existence of the first one is determined, the private
contractor has the right on full (integrated) compensation which includes
the right to compensate for lost profits. The second situation results in the
application of restrictive measures of compensation, and usually provides
only partial reimbursement. In fact, in most cases of the second group,
there is almost no principle of financial equilibrium under the theory of
self will, but they are regulated according to the theory of
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unpredictability (imprevision). Hence, fait du prince is being referred to
when public administration associated with managing private entity
through agreement, makes changes in the contract with one of those acts
which expresses the independent public power. "That is a public power
which, after accepting to negotiate, bargain and bind, suddenly finds
itself in a situation of an “arbitrary" or absolute in the true sense of the
word, free of any obligation, and in conditions in which this
manifestation of absolute power is such that it can modify the elements
of the contractual situation that have been previously established3. For
the one who talked, there is a kind of surprise, he is subjected to public
power and, as such is obliged to obey, but he is also a contractor and
according to the characteristics of the agreement a full range of legal
relations were extracted from the imperative realm of law to yield only to
the law of contract, but the public law bursts again in the contractual
sphere which seemed closed, and the same public authority which after
having created a contractual situation, changes it with an imperative act.
"The application of the theory of self is limited to the acts of the
Contracting Authority or the acts of the administration party. In a case
when the damage comes out as a result from an intervention of the public
authority, which does not occur as a party, Conseild'Etat shall apply, as
appropriate, the theory of unpredictability (imprevision), not fait du
prince4. The situation, when the measure was taken by the administration
as a party, but does not affect the contract, and yet had damaged the
contractor can be covered with the theory of self:

a) if it is a single measure that indirectly caused damage of the
contractor - in that case it is followed by a complete (integral)
compensation, and

3 Hauriou M., Note sous CE, 8 mars 1901 Prevot, S.1902.II.73
4 An example of this is the decision of the Conseild'Etat, "City of Toulon, Arret Ville de
Toulon CE, 4 mai 1949, Rec.197".
"Given that it is certain that measures for the eclipse which outlines the Company for
gas and electricity for the southeast, which caused reduction in its revenues were not the
work of the city of Toulon, instead were ordered by the military government during the
hostilities; and thereby reducing the revenue that the company could reasonably count
on is due only to exceptional circumstances independent of the act of the parties;it
therefore follows that the concessionaire could just as actually did in front of the
Council for prefecture, to apply for compensation against the Council based on the
existence of unpredictable work that inspired such operating deficit, which caused
disruption to the economy of the contract;that, under this assumption, the government-
servicing the concession should participate in extra-contractual costs, without the
granted compensation to the company reaching the total losses it suffered, (...) "
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b) if the measure that was taken by the management has a general
character, it means that a general framework inflicted harm to the
contractor -under fait du prince he is not entitled to compensation,
but on the basis of imprevision he is entitled for it.
This division of possible situations is simplified because the

measures under point b) can be treated as fait du prince in drastic cases,
including: "When basic subject of the contract is being hit in a way that
changes the situation that the parties had in mind at the time of signing
the contract.5"

Imprevision theory

The realization of the principle of financial equilibrium of the
contract by applying the theory of unpredictability or imprevision does
not apply to the removal of harmful consequences which occurred for the
private by the use of the prerogatives of management, as was the case
with previous theory. The issue is for the emerging circumstances with
negative economic consequences for the private entity contracted with
the public administration, which may even lead to its financial collapse.
Regarding the title of this theory, i.e. with the determination of the new
conditions as unpredictable should pay attention to the difference,
between an anticipation and unpredictability. The development of legal
technology has come so far that it is difficult to talk about the
unpredictability for something that the human imagination, thanks to the
progress of science would not be able to formulate into legally regulated
social relations. Ununticipation is a "modest category", which relieves
the situation in this kind of ties, because it actually reduces the whole
problem of distinction between "normal" and "abnormal" appearances.
The Imprevision theory has a dual role: on one hand, it is designed to
help protect the interests of the private party, caused by indirect measures
of the management or otherwise which could not be foreseen at the time
of conclusion of the contract. On the other hand, to allow normal
exercising and performing of the public service, according to the

5 Laubadere, Veneria, Gaudement, Traite de Droit Administratif, Tome 1, 10eme
edition, L.G. D.J., Paris, 1988, стр.634, цитирано според Георгиевски С.,
„Концесиските и слични договори на вложување помеѓу државата и странскиот
вложувач во меѓународното и внатрешното право, докторска дисертација“,
Скопје, 1997, стр.113
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principles of public service continuity and adaptation to new conditions.
So, the theory of the administrative agreements, unlike the one from the
private legal agreements, provides the possibility for the contracting
parties to share the economic risk which for the public administration
presents an obligation to pay the compensation to the contractor to
normally to its commitments until the whole fulfillment of obligations, or
until the expiry of the agreed term. With that the private party is not
compensated in full, which is the case in the theory of selfwhere the
entire loss is compensated, because in the theory of the uncertainty the
principle applies that damage is shared by the administration and its
partner (contractor). In the final instance the court which runs by a
"reasonable interpretation of the contract" will decide the damage and the
extent that each party will have to bear. The basis for determining the fee
in imprevision is the actual damage, not the lost profits.

To get to the activation of the imprevision theory three
cumulatively conditions need to be met:
• the circumstances that led to the additional financial burden of the

private party can be unpredictable and unforeseeable at the time
of signing the contract. Under such circumstances risks inherent
in the market economy are not included, but they can be
described as abnormal if they come as a result of unexpected,
surprising and unforeseen occurrences: wars, strikes lasting,
economic crises, etc..;

• circumstances that led to the disruption of financial balance can
not be an expression of the parties will. It is necessary to take into
account not only if whether the circumstance occurred
independently from the will of the parties, but how much the
private person was able to prevent the side effects caused by this
circumstance;

• such a circumstance resulting disruption of the contractual
relationship to the detriment of private contractor, or as the
French theorists say, to get to the real economy breach of the
agreement.
If the said assumptions are met an opportunity with two solutions

arises. The first leads to a re-negotiated agreement or an agreement to
amend the contract terms in order - their adaptation to the new conditions
and uninterrupted performance of the public service. If the Contracting
Parties fail to reach agreement on the issue, then a proceeding is initiated



Economic Development No.3/2013 p.(89-102)

98

in front of the administrative court competent to determine the
compensation for imprevision.

The situation when solving this problem you have to go to court,
in the French law and doctrine is called "beyond contractual situation".
The rules of conduct on both parties during the period of this stateis
determined by the court. The private party, according to the principles of
the public service is required to smoothly continue with the execution of
their duties, and the public administration according to the principle of
financial equilibrium of the agreement should ensure the funds to cover
the costs arising from the unforeseen circumstances. At the expense of
other advantages that the private contractor can enjoy from the legal
contractual relationship with the public administration, in imprevision he
is not entitled to compensation for lost profit, as he is with the fait du
prince, but instead he has to handle part of the financial burden. Of
course, the beyond contractual period may be only temporary. If the
circumstances that led to the disruption of the contractual terms obtain
permanent definite character, then comes to the application of the theory
of force majeure, whereas, if the circumstances have ceased, but the loss
of counterparty has a definite character, the choice remains between
conclusion of a new agreement between the same parties, but that would
in agreement with definitely changed circumstances, or termination of
the contract. Imprevision theory is widely studied in France. In
accordance with the decisions, it is unpredictable when after the
extraordinary changing economic circumstances, the increasing of the
cost exceeds the limit on increases which could be envisaged during the
signing of the contract causing a disruption in the contract’s economy. In
a similar case, to continue to ensure the implementation of the agreement,
the contractor of the administration has the right to seek help from her to
participate in the beyond contractual expenses arising from the
circumstances, a participation determined by a "reasonable interpretation
of the contract. "So it will be, whatever the nature of the signed
agreement, whether it is a public service concession to arrange
transportation or procurement, or for public works contracts. The
obligation of the administration has its basis in the obligation which
belongs to her contractor- to continue to perform the contract despite the
extraordinary expenses that may arise from it. The administration has
only one way to stop the erratic play: to conclude a new agreement with
its contractor which will determine how to implement the service based
on adapted circumstances.
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“In fact, unpredictability is only in case when temporary
difficulties arise in implementing the agreement. Thus, unpredictability
opposes force majeure. Undoubtedly, force majeure can be interpreted as
a current inability to implement the agreement, but it will often be the
final failure. In contrast, the theory of erratic inevitably involves the
disruption of the economy of the agreement is purely temporary: it is and
can be only a temporary mechanism "6.

The imprevision theory does not violate the pacta suntser vanda
rule, but removes the unpredictable financial consequences that
significantly hamper the performance of the management agreement.
Thus with this theory it brings the needed certainty to legal transactions
and stability of contractual relations amid turbulent economic changes
and financial imbalance. Here you can see the reason for the introduction
of management contracts as a form of complementary operation of public
and private interests in the modern legal system. From an economic point
of view, the theory of the erratic is a theory sharing the beyond
contractual losses that suddenly appear in the course of the public legal
agreement with most of the deficit remaining as a burden to the public
administration at the expense of the continued use of a service or
purchase. When applying the theory of erratic, the judge can never
modify the relationship of the contract; he can only grant compensation
to the injured party contractor for outside contracting costs, contingency
fee which should serve as a way to pressure the administration into open
negotiations between it and the contractor in order to establish the basis
for a new financial balance of the agreement. But this theory is not only
compatible with the idea for contractual relations, but it also is its logical
consequence. If the economic conditions change the economics of the
deal, it is normal for the judge to intervene, with the approval of the
compensation, to re-establish the balance that the parties agreed on, and
the parties can agree to find a new formula for contractual financial
balance. So the judge should only submit to the will of the parties. The
Arbitrary act assumes that administration signatory of the agreement
intervened to modify the conditions for the implementation of the
agreement, to directly modify. Uncertainty exists, on the contrary, if the
violation of the conditions for the implementation of the agreement stems
from something else, rather than direct intervention of the administration
signatory of the contract. In general, it is easy to distinguish these two
theories, in fact, it can be difficult when a signatory is the state and when

6 Laroque P., Note sous CE, 9 decembre 1932
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should a difference be made between direct and indirect changes. But the
theory is clear as well as the difference of the legal regimes of these two
types of fees. If the fee is a direct consequence of the action of the
administration (theory of arbitrary act), one of the signatories distort the
financial equilibrium of the contract that both parties want and normally
there will be a full compensation. Otherwise, if the fee is a disorder
which is not a  result from a direct intervention of the administration, it is
normal that it does not match the total damage that the contractor
suffered: If the administration bears all the damage it would cause
disruption of the administration’s forecasts. The damage should be split
between both parties for both to contribute with shared sacrifices to
restore the financial equilibrium of the contract. Obviously, only the
judge can willfully estimate the damage section in order to put the burden
on each party. But basically, the judge always estimates the fee
swillingly, he is driven by considerations of fairness and public service
needs. But the essence of the jury prudence solutions is explained starting
from the contractual idea of the will of the parties. The whole theory of
imprevision, in French law is established in the practice of the Conseil
d'Etat. Was first applied in the decision of 30 March 19167.

7 Decision General lighting company in Bordeaux, Arret Compagniegeneraled'eclairage
de Bordeaux CE, 30 mars 1916, Rec 125, concl.Chardenet:
"Given that, in general, the concession contract fully regulates the obligations of the
concessionaire and the grantor until its expiry; the concessionaire is obliged to perform
the intended service in conditions previously listed in the contract, and he is paid with
the payment from the users agreed fees; the variation in the cost of raw materials due to
economic circumstances, presents an unpredictable event for the agreement which can,
as the case may, be favorable or unfavorable to the concessionaire and take on their own
responsibility, considering that each party has the uncertainty in the calculations and
predictions that have been made before committing;
But, given that, as a consequence of taking most of the regions in which coal is
produced in continental Europe by the enemy and the increasing difficulty of maritime
transportation because of the seized ships, and for the duration of naval warfare, an
increase occurred in the price of coal during the current war, which is the raw material
for the production of gas, experienced such a proportion which not only has exceptional
character in the usual meaning given to this term but caused an increase in the cost of
production of gas which, to the extent that exceeded all estimates, exceeds certain limits
on increases that could provide the parties during the signing of the concession contract,
that given all the above mentioned circumstances, the economics of the deal is
absolutely distorted; that the company can confirm that it can not be forced to provide
operation for the service, with conditions provided in the beginning, as long as the
unusual situation pointed above lasts;
Considering that, according to what has been said before, if the company considers that
it can not be forced to support any increase in the coal’s price over 28 francs per ton,
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Force majeure theory

The grounds for terminating a contract, called acts of God or
force majeure are taken from the general, private treaty law. Force
majeure is an external event beyond the will of the parties that its effect
is preventing the execution of the contract and not the modification of its
terms. New circumstances, should not occur as a result form the direct
action of the public administration, because it would have worked for fait
du prince. They therefore have to come from various government
measures that indirectly lead to inability to meet contractual obligations,
which are of a permanent nature. The difference between force majeure
and imprevision is that force majeure is always used as a basis for
termination of the contract, and is due to release the contractor from its
obligations. According to the legal practice in order to come to the
application of this theory, the fulfillment of three conditions is needed:
• Surrounding called "force majeure" must be caused by the

independent will of the parties;
• It must be unforeseen and unpredictable at the time of conclusion

of the contract;
• it needs to make the deal impossible, that its execution should be

done "radically impossible”  so it has to come to the termination
of the contractual relationship, i.e. to break the agreement.

because this figure, according to the company was considered as appropriate to the max
price provided in the gas market, would be quite excessive to accept that there may be a
pure and simple application of the obligations and duties of the contract as if we come
upon ordinary uncertainty of the enterprise; that matters, in contrast, to end the
temporary difficulties, to seek a solution that takes into account both the public interest,
which requires extension of service by the company with all of its means of production,
and specific conditions that do not allow normal application of the agreement;for that
purpose it is appropriate to decide that on one hand, the company is obliged to provide
the service that is given with the concession, and, on the other hand, it, in this
transitional period, should bear only part of the expensive consequences of the above-
mentioned situation which with a reasonable interpretation of the contract has made it
its cargo; that, consequently, the attacked decision should be overturned, to refer the
parties to the council of the prefecture that would have, if they fail to agree on the
specific conditions in which the company will be able to continue service to determine ,
taking into account all the facts of the clause, the amount of compensation to which the
company is entitled because of the beyond contractual circumstances in which it will
have to provide service over the forecasted period, (...) "
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Conclusion

Based on what was said about the rights and obligations of the
parties in the governing agreements becomes clear their legal execution
mode. On one hand, the use of prerogatives allowed by the public
administration indicates the nature of their public law, but on the other
hand, the right to compensation on various grounds and other
contractor’s rights suggest to the contracting nature of these acts. It is the
coordination of public and private interests which are complementary
embedded in the legal regime governing the execution of contracts.
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